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SENTENCING REMARKS OF JUDGES 
Grievance 

MR QUIGLEY (Innaloo) [9.25 am]:  I raise by way of grievance a matter with the Attorney General of Western 
Australia.  I remind the Chamber that on 9 August last year, I made a request by way of grievance that the 
sentencing remarks of judges be published on the Internet.  I believe that the widest dissemination of sentencing 
remarks would be the best chance to engender community confidence in what happens in our courts.  Since I 
made that grievance on 9 August last year, such a process has been introduced in South Australia.  I invite all 
members to visit the web site containing the South Australian sentencing remarks, which is 
www.courts.sa.gov.au.  That web site indicates that within 24 hours of the sentence being passed, the sentencing 
remarks are posted on the Internet.  South Australia has a depleted economy, yet it has found the resources to do 
this.  The Attorney General has said that it will cost about $75 000 to build the database plus ongoing costs.  
Would the cost be worth it?  I think the cost and the effort would be worth it if it engendered greater confidence 
in the court systems in Western Australia.   
Let us take as an example the recent case involving the conviction and sentencing of the paedophile Hough by 
Judge Groves of the District Court.  It was nearly one week after the sentence was passed before The West 
Australian published extensive excerpts of that sentence.  That is not a criticism of The West Australian.  
However, it would have been better if the courts had been able to disseminate this matter into the community 
earlier.   

I make this speech a fortnight after the Court of Criminal Appeal corrected the decision of the sentencing judge.  
I note that the day after the Court of Criminal Appeal corrected the decision, the opposition spokesperson for 
legal matters, Hon Peter Foss QC, said that this would never have happened had his sentencing matrix been in 
place.  He was warming the embers of that old argument which tended to diminish the community confidence in 
our court system by saying that this Legislature had to override the judges and impose its will on the courts 
rather than give judges discretion.  When there is discretion to be exercised, there will be errors, because the 
discretion is exercised by human beings.  However, with the Attorney General’s permission, I approached the 
chief judge of the District Court to get sentencing statistics.  I was advised by the Chief Judge that 2 500 
indictments were presented in the District Court last year involving 2 100 persons.  Of those 2 100 sentenced, 
there were 48 appeals against sentence and 17 against conviction and sentence, making a total of 65.  Of those, 
there were 29 successful appeals against either conviction or sentence, meaning that 29 out of 65 - fewer than 
half the appeals lodged - were successful.  That means that only about one per cent of sentences passed in the 
District Court are successfully challenged on appeal, be it by the Crown or the accused person.  That is a strike 
rate of 99 per cent accuracy.  If members of this Chamber were able to achieve 99 per cent accuracy in their 
utterances in this Chamber, this Parliament would be humming and we would get through our business very 
expeditiously.  I note, for example, that during the matter of public interest raised yesterday by the member for 
Kalgoorlie, he would have been lucky to achieve a strike rate of 30 per cent accuracy in his utterances on the one 
vote, one value legislation.  The opposition spokesperson has steadfastly refused, as he did when Attorney 
General, to engender confidence in the court system and instead seeks to undermine it.   

I now turn to the circumstances of the judge who imposed the sentence that was corrected.  He has sentenced 90 
people per year for the past two years, so he has sentenced about 180 people in that period.  Three appeals 
against his sentences have been successful.  One of those was the successful Crown appeal in the case of Hough.  
Therefore, that judge’s record is even better than the average across the District Court, because he has a less than 
one per cent correction rate on appeal.  That he should have been singled out in the manner in which he was after 
passing the sentence was tragic.  That he should have been pursued by television cameramen outside the Federal 
Court of Australia when he was busy on other cases and had his mind occupied on other business was also tragic.   

If judges appear to be somewhat removed from the rest of the community, I suggest that it is not through an in-
built sense of elitism but because, with the enormous workload they have to carry and the number of sentences 
they have to pass, their working hours are phenomenal.  I know that from personal experience.  Many hours on 
the weekend are involved.  For example, if a judge must sentence 10 people on Monday morning, there goes the 
weekend both in contemplation and in actual work at the desk preparing the sentencing remarks.   

The final matter I wish to address is the process by which this appeal was brought forward in an expedited 
manner.  I draw the Chamber’s attention to the letter published in this morning’s The West Australian from 
Mrs Val Buchanan, the public information officer for the courts, Supreme Court of Western Australia.  Mrs 
Buchanan obviously wrote that letter to The West Australian after receiving instructions from the Chief Justice 
of Western Australia.  I am sure that no member opposite would seek to challenge the integrity of the Chief 
Justice, who has gone out of his way to reassure the public that he responded to proper process.  He received a 
formal application by the Director of Public Prosecutions for an expedited appeal and was able to write to the 
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parties a week later giving them a range of dates on which the appeal could be heard.  It was only after 
Mr Hough’s lawyers and the DPP agreed on a date that a date was set, that being three weeks ago.   
The courts, as opposed to this place, are concerned with process.  I appreciate that often we are concerned with 
perception.  However, in this case the due process was followed.  This whole case proved beyond reasonable 
doubt that the system works beautifully.  The judges are given a discretion - a discretion recognised by the 
former Chief Justice, famous jurist and former Governor, Sir Francis Burt, who said that a discretion must be 
exercised.  It is a human discretion, and when it misfires, we have a very good system to correct that.   
MR McGINTY (Fremantle - Attorney General) [9.32 am]:  I thank the member for Innaloo for raising this 
important matter as a grievance in the Parliament today, because it gives me the chance to place on record my 
view that the judicial system has shown itself to be working well in recent times in Western Australia.  There 
was considerable public disquiet at the sentence handed out to Mr Hough by Judge Groves in the District Court.  
It was one of tens of thousands of sentences that are handed down by magistrates and judges in Western 
Australia each year, and it was widely seen by the community to have been an instance in which the judge’s 
discretion miscarried.  The accepted way - by that I mean the way that has evolved over hundreds of years - for 
those errors of judgment to be corrected is via the appeal process.  This is a dramatic example of a case in which 
the Court of Criminal Appeal said that, in its view, the judge got it wrong, and it set about correcting it.   
In the Hough case, because of the family circumstances and the nature of the offending, and on compassionate 
grounds, it is important to note that the District Court expedited the original trial.  It came on for hearing very 
quickly before Judge Groves.  It was also pleasing that the Supreme Court responded to the representations made 
by the Director of Public Prosecutions to bring the - 

Mr Birney:  Were you responsible for bringing on that appeal quicker than a normal appeal would be brought 
on? 

Mr McGINTY:  The Premier spoke to me, and I did what I thought was the appropriate thing; that is, I said two 
things to the Director of Public Prosecutions.  First, I said that it was his call, as an independent office bearer, as 
to what he decided to do, but he should be aware that the Government’s view was that there should be an appeal. 

Mr Birney:  Sooner rather than later? 

Mr McGINTY:  I think we might have relayed that to the Director of Public Prosecutions as well.  I thought it 
was something that needed to be corrected. 

Mr Birney:  So you told him to fast-track it? 

Mr McGINTY:  No, I did not tell him to do anything.  I conveyed to him the Government’s view that this was an 
instance in which it appeared that the discretion had been misapplied.  As it turned out, the Court of Criminal 
Appeal agreed with the Government, and the Court of Criminal Appeal was very quick - 

Mr Birney:  Can I clarify one matter?  You said to the Director of Public Prosecutions that the Government’s 
view was that this appeal should come on sooner rather than later. 

Mr McGINTY:  I said to the Director of Public Prosecutions that the Government’s view was that there should 
be an appeal, and we supported his view - 

Mr Birney:  You did not speak to him specifically about the timing? 

Mr McGINTY:  I did not speak to him about that.  Conversations took place between my office and the DPP 
about that matter.  We made it clear that what he did was his responsibility, and we were seeking to do no more 
than place before him the Government’s view so that he could factor that into what he did in a particular case.  
There was no question of directing him or imposing our view on him.  We simply relayed to him a view, but 
made it clear that what he did from then on was up to him. 

Mr Birney:  So you did not give him the Government’s view on the timing of the appeal? 

Mr McGINTY:  My office did.  We thought that it would be appropriate for the matter to be heard quickly.  As I 
think the public record now demonstrates, Mr Cock then wrote to the Supreme Court requesting that the matter 
be expedited, as was appropriate in the circumstances, and the Chief Justice agreed with that view. 

Mr Birney:  Do you think you may have set a precedent for other people who want to get an appeal fast-tracked?   

Mr McGINTY:  No.  It is appropriate that the Government have a view on these matters.  I do not think anyone 
would expect the Government to sit back and say, “Well, it’s nothing to do with us.”  It is something to do with 
the Government.  The Government represents public opinion.  It was elected to fulfil that function.  However, it 
would be wrong for the Government to intrude if it got to the stage that it was in any sense directing, or 
impliedly directing, someone, particularly the DPP, and certainly the courts, on the way in which they should 
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exercise their powers, either on when a trial or an appeal should be heard or on the outcome of either that trial or 
appeal.   

Mr Birney:  Would you encourage other individuals who feel aggrieved by the court process to contact your 
office with a view to fast-tracking their appeals? 

Mr McGINTY:  No.  I would say to them that if they have a grievance, they can contact the DPP because he 
makes the decision.  I would urge people to go to the DPP.  I think the DPP spoke directly with the mothers of 
both victims in this case, but certainly one very publicly.  It is appropriate that the DPP deal with these matters.  
The Government would not seek to publicly or even privately express its view to the DPP in the average run of 
cases, but when there is considerable public interest in and disquiet about a case, the Government will relay that 
view to the appropriate authorities - not in a directive sense but simply by way of relaying that view.   

Dozens of people write to me every week about grievances that they have with different elements of the judicial 
system.  Generally speaking, my response to them is that the separation of powers prevents me from intervening 
on their behalf in these matters.   

Mr Birney:  If there is significant public disquiet, are you prepared to give the Government’s view on the timing 
of a proposed appeal to the Director of Public Prosecutions? 

Mr McGINTY:  If in the Government’s judgment there is a justification for that significant public disquiet, as 
there was in this case, yes.  However, in the normal course of events, if somebody is unhappy with the outcome 
of judicial proceedings, I write to that person and say, “I’m sorry, I cannot help you.  The separation of powers 
means that this is a matter for the courts.” 

The previous Government brought in the sentencing matrix as its way of dealing with this problem.  It had three 
components.  Members on this side of the House did not endorse that legislation.  It involved the keeping of 
information, standard reporting and, finally, giving the Parliament the power to adjust average sentences.  That is 
a bad way to go.  In this case we have seen the way in which, over hundreds of years, the judicial system has 
addressed and corrected judges who err.  The Hough judgment will stand for some time as the judgment that will 
be referred to by prosecutors, defence lawyers and judges in determining paedophilia matters that come before 
the courts, and I welcome the decision of the courts.  
 


